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I. IDENTITY OF PETITIONER 

Marianne Meeker, Plaintiff and Appellant, asks this court 

to accept review of the decision of the Court of Appeals, 

Division One, designated in Part II of this Petition. 

II. DECISION OF THE COURT OF APPEALS 

Appellant seeks review of Division One's unpublished 

opinion filed October 28, 2024, affirming summary judgment in 

favor of defendant/respondent Trumbull Insurance Company. 

The court's opinion is attached at Appendix A, and the 

underlying judgment as Appendix B. 

III. ISSUES PRESENTED FOR REVIEW 

1. When Meeker asked the trial court to determine that 
her settlement with the Orrs was reasonable, she gave the court 
reasons why it should grant her motion. The reasons included 

telling the court that $150,000.00 of the amount compensated 
her for "general damages in emotional pain and suffering, as 
well as the pain and suffering associated with her bodily 

injury." Meeker served Trumbull with her pleadings and 
invited it to participate in the hearing. It declined. The court 
approved the settlement as Meeker proposed, and in doing so 

specifically found "that the type of damages alleged by plaintiff 
is potentially substantial and would be persuasive to a jury, 
creating a risk of a significant damage award against 

defendants." Judgment was entered accordingly. An issue this 
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case presents is whether the trial court's ruling in the 
reasonableness hearing precluded Trumbull from later disputing 
that Meeker's claims against the Orrs included a claim for 

bodily injury. On Trumbull's motion for summary judgment 
Meeker argued it did. The trial court agreed with Trumbull and 
decided it did not. The Court of Appeals did not address the 

issue. 

2. Whether Meeker's complaint and amended complaint 

alleged bodily injury or property damage caused by an 
occurrence as required by Trumbull's policy. 

3. Whether Trumbull's actions, including its failure to 
defend the Orrs, estopped it from denying coverage and 
obligated them to pay the consent judgment. 

4. Whether the trial court erred in dismissing the Orrs' 
assigned claims against Trumbull for breach of contact, 

negligence, bad faith, violation of Washington's Consumer 
Protection Act, and violation of Washington's Insurance Fair 
Conduct Act. 

IV. STATEMENT OF THE CASE 

This is PlaintiffMeeker's action for Trumbull Insurance 

Company's breach of its duty to defend James and Leona Orr 

under a liability policy. The trial court dismissed Meeker's 

claims on summary judgment. The Court of Appeals affirmed 

that decision. 

-2-



Statement of Facts 

In 2011, James Orr gave Marianne Meeker a retired 

racehorse. Over the next five years, Meeker emotionally 

bonded with the horse, paid for its care, and repaired damage it 

caused. She also testified that she was thrown from the horse 

three times, all resulting in injury; thrown to the stable floor 

when the horse was spooked injuring her knee; suffered a 

hernia when he violently jerked after being scared by a yellow 

jacket nest while she was riding him; pushed against a fence, 

and stepped on. (CP 845-47) 

In 2016, Orr abruptly took the horse back and kept it 

from her. By that time Meeker had bonded with the horse so 

strongly that she suffered what her therapist diagnosed as a 

trauma response when he was taken from her. Symptoms 

included a panic attack that resulted in elevated heart rate and 

blood pressure so severe that paramedics were called. (CP 847-

48) 

In March, 2016 (amended November, 2016), Meeker 

-3-



sued Orr claiming alternatively (1) that she either owned the 

horse and it should be returned to her with damages for the 

wrongful taking, including her emotional distress, or, (2) if she 

didn't own the horse, for damages caused by Mr. Orr's inducing 

her to care for it for five years by representing that he was 

giving it to her. (CP 2-8, 9-17) Meeker would not have taken 

the horse, expended the time, money and effort to care for it, or 

incurred the risk of it without owning it. (CP 2 at lns. 19-21, 

847) 

Consistent with Washington's notice pleading rules, 

Meeker's complaint identified some specific items for which 

she sought compensation, but also alleged ongoing injury and 

prayed for general and special damages. (See generally CP 1-8, 

9-1 7) Meeker would later testify and provide evidence that she 

sought damages for the loss of the horse, for the expenses she 

incurred caring for the horse, for physical damage caused by the 

horse, for physical injury she suffered while caring for it, and 

for her emotional distress which included medical treatment for 
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the physical manifestations of her distress. (CP 471-73, 845-48) 

The Orrs tendered Meeker's lawsuit to the three insurers 

who insured them during the five year period. Farmers 

provided a defense and ultimately contributed towards a 

settlement. (CP 431) Liberty Mutual never responded. 

Trumbull denied that it had to do anything for the Orrs. (CP 

455-56, 460) Without investigating the nature or extent of 

Meeker's claims, Trumbull simply claimed Meeker's complaint 

did not allege bodily injury or property damage as required by 

its policy. (CP 460) 

After the trial court refused to dismiss Meeker's claim on 

summary judgment, she and the Orrs settled. The Orrs agreed to 

a consent judgment against them for $334,000.00 and assigned 

their claims against Trumbull and Liberty Mutual to Meeker. 

(CP 462-69) 

Pursuant to Besel v. Viking Ins. Co., 146 Wn.2d 730, 49 

P.3d 887 (2002), Meeker presented the settlement to the trial 

court to determine whether it was reasonable. (CP 18-27) 
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Meeker represented that, of the $334,000.00 settlement, 

$150,000.00 compensated her for "general damages in 

emotional pain and suffering, as well as the pain and suffering 

associated with her bodily injury," and that she incurred over 

$100,000.00 in damages for feed, board and other items to care 

for the horse. (CP 21-22, 41-43) 

Meeker notified Liberty and Trumbull of the 

reasonableness motion, served them with the pleadings filed in 

support of it, and invited them to participate. (CP 92-93, 95-

114) Neither did. (CP 115-19) 

The trial court affirmed the settlement as reasonable. (CP 

120-23) In doing so, the judge specifically found "that the type 

of damages alleged by plaintiff is potentially substantial and 

would be persuasive to a jury, creating a risk of a significant 

damage award against defendants." (CP 121) Judgment was 

entered accordingly. (CP 134-39) No one appealed. 

Procedural History 

On November 28, 2018, Meeker sued Trumbull and 
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Liberty Mutual pursuant to the assignment of claims she 

received from the Orrs. (CP 142-50) The complaint asserted 

claims under their respective insurance policies and 

Washington law for declaratory judgment, breach of contract, 

bad faith, estoppel, and violation of Washington's Consumer 

Protection Act. Id. 

On July 26, 2019, the trial court heard argument on the 

insurers and Meeker's cross-motions for summary judgment. 

The court granted the insurers' motions and denied Meeker's 

motions against the insurers. (CP 828-33) As to Trumbull, the 

court decided that Meeker had not alleged bodily injury or 

property damage, so the complaint did not trigger its defense 

obligation. (RP 58-59) 

error: 

Meeker appealed, asserting the following assignments of 

1. The trial court erred in granting the insurer's motions 
for summary judgment, and denying reconsideration of 
summary judgment for Trumbull. 

2. The trial court erred in denying Meeker's motion for 
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summary judgment against the insurers. 

3. The trial court erred in determining that 

Meeker' s complaint and amended complaint did 

not trigger the insurers' duty to defend; 

4. The trial court erred in dismissing the Orrs' 

assigned claims against the insurers for breach of 

contact, negligence, bad faith, violation of 

Washington's Consumer Protection Act, and 

violation of Washington's Insurance Fair Conduct 

Act.1 

Brief of Appellant at 11-12. The Court of Appeals affirmed in 

an unpublished opinion. 2 

V. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

Petitioner contends the Supreme Court should accept 

review pursuant to RAP 13.4(b)(l), (2) and (4). 

1. In its decision, the Court of Appeals states that Meeker did not assign 
error to the trial court's dismissal of Meeker's claims for violation of 
Washington's Consumer Protection Act and violation of Washington's 
Insurance Fair Conduct Act. Opinion at 6, fn. 4. That statement is 
incorrect. See Brief of Appellant at 13, Assignment of Error 5. 

2. Liberty Mutual was a party to this action but has since settled with 
Meeker. As a result, further discussion of its arguments is not pertinent, 
and therefore is omitted. 
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1. The Court of Appeals decision conflicts with 

decisions of the Supreme Court and published 
decisions of the Court of Appeals. 

The Court of Appeals decision conflicts with decisions of 

this Court in Mutual of Enumclaw Ins, Co. v. T&G Constr., 

Inc., 165 Wn.2d 255, 259, 199 P.3d 376 (2008), and Bird v. 

Best Plumbing Grp., 75 Wn.2d 756, 287 P.3d 551 (2013). In 

Mutual of Enumclaw, this Court held that the insurer could not 

relitigate a statute of limitations defense because it had been 

substantially resolved in a reasonableness hearing. Id. at 259. 

In Bird, this Court held that an insurer could not relitigate the 

application of treble damages because it was properly 

considered during a reasonableness hearing. 75 Wn.2d at 775 

("An evaluation of Bird's claims under RCW 4.24.630 was a 

necessary part of the trial court's determination.") 

Trial courts must consider nine factors when determining 

whether a settlement is reasonable. The releasing party's 

damages and the merits of the releasing party's liability theory 

are two of them. Mut. of Enumclaw, 165 Wn.2d at 264. Here, 
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without objection from Trumbull, Meeker presented evidence in 

the reasonableness hearing on those two factors to the effect 

that a substantial portion of her claim was for bodily injury. 

Based on that evidence, and without objection from Trumbull, 

the trial court determined those elements, stating "that the type 

of damages alleged by plaintiff is potentially substantial and 

would be persuasive to a jury, creating a risk of a significant 

damage award against defendants." (CP 121) Under Mut. of 

Enumclaw and Bird, that determination should have barred 

Trumbull from disputing that Meeker had pled bodily injury in 

her lawsuit or received compensation for it.3 The Court of 

Appeals did not address this issue. 

3. Compare State Farm Fire & Cas. Co. v. Justus, 199 Wn.App. 435, 
398 P.3d 1258 (2017). There, State Farm intervened in a reasonableness 
hearing and argued that the court had insufficient basis for determining 
whether the defendant insured acted negligently or intentionally. As a 
result, in approving the reasonableness of the covenant judgment 
settlement, the settlement court recognized that State Farm had filed a 
separate declaratory action and stated that it "will not make findings as to 
whether or not or the degree to which Defendant [William]'s actions on 
June 9th, 2010, were intentional versus negligent.. .. " Because the 
settlement court made clear it was not determining whether the 
defendant's actions were negligent or intentional, the Appellate Court 
refused to estop State Farm or the declaratory judgment court from 
determining that issue. 



The decision of the Court of Appeals also conflicts with 

this Court's decisions in State v. Adams, 107 Wn.2d 611, 732 

P.2d 149 (1987), Edmonson v. Popchoi, 172 Wn.2d 272, 256 

P.3d 1223 (2011 ), Expedia, Inc. v. Steadfast Ins. Co., 180 

Wn.2d 793, 329 P.3d 59 (2014), and Xia v. ProBuilders 

Specialty, 188 Wn.2d 171, 393 P.3d 748 (2017). In Adams, this 

Court recognized that Washington's notice pleading rules 

require only a short, plain statement of the claim and that 

complaints are liberally construed. 107 Wn.2d at 620. In 

Expedia, the Court held that the duty to defend is triggered if 

the insurance policy conceivably covers allegations in the 

complaint and the complaint is to be liberally construed. 180 

Wn.2d at 802. In Edmonson, this Court stated: "[I]f there is 

any reasonable interpretation of the facts or the law that could 

result in coverage, the insurer must defend." 172 Wn.2d at 

282. InXia, this Court stated: "Thus, an insurer takes a great 

risk when it refuses to defend on the basis that there is no 

reasonable interpretation of the facts or the law that could result 
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in coverage." 188 Wn.2d at 182. The effect of these rules is to 

prevent insurers from using notice pleading as a tool to deny 

their duty to defend, such that the duty is based on the true 

nature of the claim, not some magic words inserted into a 

complaint. 

Here, in her complaint Meeker alleged that Mr. Orr 

negligently induced her to care for a 2000 pound animal for five 

years, that his actions were a proximate cause of damage to her, 

and for which she sought general and special damages. Within 

the context of her entire complaint, it is not only conceivable 

that her damage could have been personal - i.e., being thrown, 

kicked, hit, bitten, stomped, etc. - or included damage to 

property - i.e., damaged real estate, barn, stall, fence, trailer, or 

consumed goods like feed - but likely. And, under 

Washington law, tort damages, including physical injury and 

property damage which would have satisfied Trumbull's 

requirements for bodily injury and property damage, were 

permissible based on her claims. See Bloor v. Fritz, 143 Wn. 
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App. 718, 180 P.3d 805 (2008) (Allowing purchaser to recover 

for loss wages, damage to tools and emotional distress from 

seller's failure to disclose that house had been used as a meth 

lab); accord Andersen v. Lewis McChord Communities LLC, 

No. 3:21-cv-05391 at 13 (W.D. Wash. Mar. 24, 2022) ("[A] 

plaintiff in Washington may recover for emotional distress 

damages under a claim of negligent misrepresentation."); Ward 

v. Bank of Am., No 2: l 9-cv-00185, at 11 (W.D. Wash. May 14, 

20 l 9)("Ward has plausibly alleged a causal connection between 

BANA's misrepresentation and his emotional distress."). 

Nevertheless, despite the fact that Meeker actually would have 

sought to recover for those types of damages had her suit gone 

to trial, the Court of Appeals decided that Meeker's complaint 

was not specific enough to assert covered bodily injury or 

property damage. Opinion at 13-14 ("Lacking specificity as to 

the injury in question, these are examples of general damages" 

not logically implied by her claims.) In reaching that 

conclusion the court acted contrary to the authorities cited 
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above. 

The Court of Appeals decision also conflicts with this 

Court's decision in Expedia, Inc. v. Steadfast Ins. Co., 180 

Wn.2d 793, 802, 329 P.3d 59 (2014). In that case this Court 

held that "if coverage is not clear from the face of the complaint 

but coverage could exist, the insurer must investigate and give 

the insured the benefit of the doubt on the duty to defend." 

Expedia, 180 Wn.2d at 803. 

Here, at worst, Meeker' s allegations of injury and her 

prayer for general and special damages required Trumbull to 

investigate the nature and extent of her claim. It did nothing. 

Had it investigated, it would have learned, at a minimum, that 

Meeker was claiming many physical injuries as well as physical 

manifestations of emotional distress which would have satisfied 

Trumbull's bodily injury requirement. (See CP 846-48) The 

Court of Appeals neither addressed that duty nor what fulfilling 

it would have revealed. 

The Court of Appeals decision also conflicts with this 
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Court's decision in Woo v. Fireman's Fund Ins. Co, 161 Wn.2d 

43, 164 P.3d 454 (2007) . In Woo, this Court held that insurers 

may not rely on equivocal interpretations of undetermined law 

as a basis for denying the duty to defend. 161 Wn.2d at ,r,r 31-

35. 

Here the Court of Appeals reasoned that Meeker could 

not recover for physical injury or property damage because her 

claim based on negligent misrepresentation that caused ongoing 

injury and her prayer for general damages was based on a 

"business transaction" and Washington courts had not allowed 

physical harm as a basis for recovery on a claim for negligent 

misrepresentation. Opinion at 14. However, the record does 

not support the conclusion that Meeker's claim arose from a 

"business transaction," and whether negligent misrepresentation 

may give rise to damages for physical harm is, at worst, an open 

question. See Bloor v. Fritz, supra. By justifying its decision 

on this equivocal interpretation of the law, the court validated 

Trumbull's having done so, contrary to Woo. 
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Moreover, the court's justification actually begged the 

issue. The question was not "whether Meeker could recover 

those damages" but "whether she conceivably sought to recover 

those damages." As the Woo Court noted, the duty to defend is 

based on what the plaintiff alleges. 161 Wn.2d at i!33. Indeed, 

insurers, including Trumbull, specifically address unfounded 

allegations in their policies. (CP 322: "[W]e will: . . . .  2. 

Provide a defense at our expense by counsel of our choice, even 

if the suit is groundless, false or fraudulent. . . .  ") That, of 

course, is at it should be. If it were otherwise, insurers could 

deny their defense obligation in lawsuits seeking to extend the 

law through novel interpretations which, if successful, 

ultimately give rise to covered damages. 

The Court's analysis on this point misses another 

important fact: The scope ofMeeker's recovery was already 

decided. In the reasonableness hearing, the trial court approved 

the settlement precisely because of Meeker's physical damages. 

Trumbull failed even to show up and argue to that it should not. 
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So, regardless of the state of the law, the facts of this case are 

that Meeker did claim general "physical harm" damages and 

actually recovered for them. Thus, as in Bird v. Best Plumbing 

Grp., supra, 75 Wn.2d 756, 287 P.3d 551 (2013), where the 

insurer tried to dispute the legal basis for the plaintiffs 

recovery of treble damages, Meeker's right to recover for 

physical damage was a moot point by the time the Court of 

Appeals decided this case. 

With regard to the emotional distress aspect of Meeker' s 

claims specifically, the Court of Appeals decision also conflicts 

with Trinh v. Allstate Ins. Co. , 109 Wn. App. 927, 37 P.3d 1259 

(2002). In Trinh, the court ruled that emotional distress that 

manifests itself in physical symptoms meets policy definitions 

of bodily injury. Here Meeker alleged she suffered emotional 

distress, mental pain and suffering, and loss of consortium. (CP 

4-6, 13-14) During discovery, she contended that her emotional 

injuries required treatment with medications by a licensed 

physician and produced her medical records to the defense. 
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(CP 472-73) In testimony, she related physical manifestations 

of that distress that included elevated heart rate and blood 

pressure, and treatment by paramedics. (CP 847-88) Even 

though Trumbull had no basis for interpreting her complaint as 

excluding covered emotional distress, the Court of Appeals 

affirmed that interpretation. In doing so, it wrongly imposed 

pleading requirements beyond notice pleading, made insureds 

rather than insurers bear the burden of notice pleading, and 

narrowly construed Meeker's complaint instead of broadly and 

liberally construing it. 

The Court of Appeals decision also conflicts with this 

Court's decisions in Seattle Tunnel Partners v. Great Lakes 

Reinsurance (UK) PLC, Co., 200 Wn.2d 316, 516 P.3d 796 

(2022). There, this court recognized that insurance policies 

should be construed to give the language "a fair, reasonable, 

and sensible construction as would be given to the contract by 

the average person purchasing insurance." Id. at ,rs The Court 

also stated: '" [D]irect physical loss [ or] ... damage' includes 
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the deprivation or dispossession of or injury to the insured 

property." Id. at ,48. 

Here, Trumbull's policy defined "property damage" to 

mean "physical injury to, destruction of, or loss of use of 

tangible property." (CP 305) A reasonable interpretation of 

these terms means "physical damage, total destruction, or total 

deprivation" of property. Here, Meeker alleged that Orr had 

deprived her of the horse, regardless of whether he physically 

damaged it. Under Seattle Tunnel Partners, that allegation 

should have been enough to satisfy the property damage 

element of Trumbull's policy.4 

2. This case involves an issue of substantial 

public interest that should be determined by the 

Supreme Court. 

4. Ironically, the Court of Appeals' decision on this issue contradicts 
Trumbull's own interpretation of it insurance policy. After initially 
denying a duty to defend because deprivation of the horse was not 
property damage, Trumbull reversed its decision saying: 

Upon further review of this matter, it appears possible there 
may be claims for "property damage" as the plaintiff is 
claiming loss of use of the horse, which is tangible property 
. . . . (CP 459) 
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This case also raises an issue of substantial public 

interest. That issue is whether or when a claim of emotional 

distress in a personal injury lawsuit constitutes bodily injury 

under liability policies sufficient to trigger the insurer's duty to 

defend. Trumbull and the Court of Appeals relied on this 

Court's decision inE-Z Loader Boat Trailers, Inv. v. Travelers 

Indem. Co., 106 Wn.2d 901, 726 P.2d 439 (1987), for the 

proposition that a claim of emotional distress is never sufficient 

to trigger bodily injury coverage. But such a broad application 

of E-Z Loader is inappropriate for at least two reasons. First, 

unlike here, E-Z Loader did not arise in a context where 

physical injuries or physical manifestations of emotional 

distress were implicit within the claims. The case involved an 

insurer's duty to defend allegations of emotional distress 

resulting from class-based employment discrimination. Here, 

Meeker's claims were individual tort claims that reasonably 

gave rise to a broader scope of emotional distress injury (the 

loss of a beloved animal) to which the E-Z Loader decision 
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should have no application. Second, at the time of E-Z Loader, 

the law had not developed to the point of examining the 

realities of emotional distress injury. Since then, cases like 

Trinh have examined emotional distress injury more thoroughly 

and recognized that emotional distress can manifest itself 

through physical symptoms that are bodily injury as that term is 

used in insurance policies. By applying E-Z Loader as a per se 

rule precluding emotional distress claims from ever triggering 

the duty to defend, or by requiring plaintiffs to include some 

magic words in their complaint in order for a defendant's 

insurer to be obligated to defend their insured, the Court of 

Appeals gave insurers a ticket out of meeting their contractual 

obligations even when, as here, a plaintiffs emotional distress 

manifests itself through physical symptoms and treatments. 

Given the frequency with which emotional distress claims are 

made and the range of circumstances in which they could arise, 

it is imperative that this court resolve or clarify whatever 

conflict, if any, exists between its E-Z Loader decision and the 
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Court of Appeals decision in Trinh, or, at a minimum, identify 

the specificity with which a claim of emotional distress must be 

pled in order for it to trigger a duty to defend. 

VI. CONCLUSION 

Had Meeker's claims against the Orrs gone to trial, she 

would have sought all the damages the law allowed her to 

recover. Under her various theories, those would have included 

damages for the physical injury she suffered after being induced 

to care for the horse for five years under the guise of ownership, 

emotional distress resulting from her attaching to the horse then 

being deprived of it, for the loss of the horse if it was deemed to 

have been hers, for the cost of care including the food and other 

supplies the horse consumed, for the damage the horse caused 

to physical property like the stables where it was kept. Under 

notice pleading rules, her complaint allowed her to seek all 

those damages. And, as the trial court's ruling on Meeker's 

reasonableness motion found, her complaint actually placed 

Trumbull's insureds, the Orrs, at risk of paying those damages. 
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The irony here is that despite knowing that her claims sought 

those damages, having pled sufficiently to recover them, and 

having acknowledgment from the trial court that reviewed her 

claims, the Court of Appeals nevertheless decided that Meeker 

had not pled her claims sufficiently to allege bodily injury or 

property damage. Meeker respectfully contends that decision 

was m error. 

Meeker asks that this Court grant review, reverse the trial 

court's grant of summary judgment to Trumbull and the Court 

of Appeals decision upholding it, hold that Trumbull breached 

its duty to defend and did so in bad faith, hold that Trumbull is 

estopped to deny coverage and is liable, at a minimum, for the 

judgment entered against its insureds, award attorney fees for 

this appeal, and remand to the trial court for trial to determine 

the full extent of damages and fees sustained as a result of 

Trumbull's actions. 

Dated this 26th day of November, 2024. 
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F I LED 
1 0/28/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

MARIAN N E  MEEKER,  an ind ivid ua l , 

Appe l lant ,  

V .  

JAM ES H.  ORR and LEONA ORR, 
i nd ivid ua l ly and the marita l commun ity 
composed thereof; L IBERTY M UTUAL 
I NS U RANCE COMPANY AN D/OR 

L IBERTY I NS U RANCE COM PANY, 

fore ign i nsurers and members of the 
L iberty Mutual  g roup of compan ies ; 
TRU M B U LL I NS U RANCE COMPANY, 

a fore ign insurer and a member of the 
Hartford F i re and Casualty Group of 
Compan ies , 

Res ondents . 

D IVIS ION  O N E  

No .  8 1 1 95-9- 1 

U N PU BL ISHED O P I N ION 

DWYER, J .  - Marianne Meeker appeals from the orders of the super ior 

cou rt denyi ng her motion for summary j udgment and g ranti ng Trumbu l l  I nsurance 

Company's motion for summary j udgment on her ass igned breach of contract 

c la im from insureds James and Leona Orr. On appea l ,  Meeker asserts that the 

tria l  cou rt erred by d ism iss ing her ass igned cla im because her amended 

comp la int had set forth a l legations of bod i ly i nj u ry and property damage agai nst 

the Orrs that were conceivably covered by the Orrs' homeowner's i nsurance 
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po l icy with Trumbu l l  I nsu rance ,  thereby trigger ing the insurance company's d uty 

to defend the Orrs from her su it . 1 F ind i ng no error, we affi rm . 

Prior to the t ime in  question , the Orrs were the owners and possessors of 

a reti red racehorse. I n  20 1 1 ,  James Orr and Meeker reached an ag reement­

the terms of which the Orrs and Meeker later d isputed-that resu lted i n  Meeker 

tak ing possess ion of the horse. Between 20 1 1 and 20 1 6 , Meeker cared for the 

horse , which i ncl uded board i ng ,  feed ing , tra i n i ng , and obta i n i ng med ica l  

treatment for it .  

Between May 20 1 4  and May 20 1 5 , the Orrs had a homeowner's i nsurance 

po l icy th rough Trumbu l l  I nsu rance .  As pert inent here ,  the personal l i ab i l ity 

coverage provis ion of that po l icy stated that Trumbu l l  I nsu rance wou ld  provide 

coverage to the Orrs " [ i ]f a c la im is made or a su it is brought" aga i nst them "for 

damages because of 'bod i ly i nj u ry' or  ' p roperty damage , "' coverage which 

i ncluded defend i ng them aga inst such a c la im or su it .  

The homeowners insurance po l icy defi ned "bod i ly i nj u ry" and "property 

damage" as fo l lows : 

"Bod i ly i nj u ry" means bod i ly harm ,  s ickness or d isease , except a 
d isease which is transm itted by an " i nsured " th rough sexua l  

1 Meeker, i n  her rep ly brief, i nd icated that L iberty Mutual I nsurance Company is "ou t  of 
th is appea l , "  havi ng reached a sett lement ag reement after Meeker's  appea l .  Reply Br. of 
Appel lant at 1 .  Add it ional ly ,  the last page of Meeker's reply brief states that 

Meeker withd raws her appeal of the order g rant i ng summary judgment to 
the Orrs . The appeal is moot because the Orrs have abandoned the i r  claim to 
part of any recovery Meeker obta ined from L iberty Mutual or Trumbu l l ,  or any 
other fees. See Notat ion Ru l i ng ,  Case No. 80823- 1 - 1 (August 1 9 , 2020) .  Those 
c la ims were the reason for Meeker's c la ims against the Orrs . 

Reply Br . of Appe l lant at 30 .  G iven that, we do not cons ider Meeker's  c la ims aga inst L iberty 
Mutual or aga inst the Orrs on appea l .  

2 
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contact .  "Bod i ly i nj u ry" i ncludes requ i red care ,  loss of services and 
death resu lt ing from covered bod i ly harm ,  s ickness or d isease . 

"Property damage" means phys ical  i nj u ry to , destruct ion of, or  loss 
of use of tang ib le  property . [21 

I n  February 20 1 6 , James Orr took possess ion of the horse without 

Meeker's knowledge or perm ission and moved it to another location . Meeker 

demanded that he retu rn the horse, stat ing that he had g ifted it to her and that 

she was its rig htfu l owner and possessor. He refused , stat ing that he had on ly 

ag reed to lease the horse to her .3 

I n  March 20 1 6 , Meeker fi led a compla int agai nst the Orrs i n  King County 

Superior Cou rt identifying six causes of action :  rep levi n ,  declaratory j udgment ,  

b reach of imp l ied i n  fact contract ,  p rom issory estoppe l ,  equ itable estoppe l ,  and 

unj ust enrichment .  As perti nent here ,  Meeker a l leged the fo l lowing facts : 

"P la i ntiff i n  fact assumed the bu rden of cari ng for the [horse] . Between 20 1 1 and 

20 1 6 , P la i ntiff expended over $ 1 00 , 000 in  expenses that i nc luded , without 

l im itation ,  veteri nary care ,  board i ng ,  feed , and tra i n i ng of the [horse] . "  

Meeker's compla int fu rther reads as  fo l lows : 

IV. F IRST CAUSE OF ACTION : REPLEVIN 

4 .6  The approximate market va lue of the [horse] is 
between $ 1 0 , 500 and $ 1 5 , 000 .  

4 .  7 Defendants '  wrongfu l and wi l lfu l detention and 
convers ion of  P la i ntiff's property has caused P la i ntiff the fo l lowing 

2 The bod i ly  i nj u ry or property damage i n  question ,  accord ing  to the pol icy, must be 
"caused by an 'occu rrence' to  wh ich th is coverage app l ies . "  The term " [o]ccu rrence" was defi ned 
as "an accident ,  i nc lud ing conti nuous or repeated exposure to substant ia l ly the same genera l  
harmfu l cond it ions ,  which resu lts , d u ri ng  the pol icy period , in :  a .  ' Bod i ly i nj u ry' , or b .  ' P roperty 
damage . "' G iven our  reso l ut ion of th is matter, i n fra , we need not address whether the conduct i n  
th is matter constituted an "occu rrence . "  

3 Leona Orr, for her part, averred that her husband d id  not have the  authority to  g ive 
possession of the horse to Meeker at the outset. 

3 
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damages : economic loss i n  an amount to be estab l ished at the t ime 
of tria l ; emotiona l  d istress ; menta l  pa in and suffering ; and loss of 
consorti um .  

V.  SECOND CAUSE OF ACTION : DECLARATORY 
JUDGMENT 

5 .3  P la i ntiff has suffered i nj u ry i n  fact as a resu lt of 
Defendants '  cla imed lega l  ownersh ip  of the [horse] . 

VI .  TH IRD CAUSE OF ACTION : BREACH OF 
IMPLIED-IN-FACT CONTRACT 

6 . 5  Defendants '  b reach has proximate ly caused P la i ntiff 
the fo l lowing damages : economic loss in an amount to be 
estab l ished at the time of tria l ;  emotiona l  d istress ; menta l  pa in and 
sufferi ng ; and loss of consorti um .  

VI I .  FOURTH CAUSE OF ACTION : PROMISSORY 
ESTOPPEL 

7 .4  P la i ntiff d id i n  fact change her posit ion i n  response to 
Defendants '  p rom ise , assum ing fu l l  respons ib i l ity for d i rect ing and 
payi ng for the cost of the care of the [horse] , i ncl ud i ng extens ive 
and expens ive veteri nary care . 

[VI I I] .  F IFTH CAUSE OF ACTION : EQU ITABLE 
ESTOPPEL 

8 .5 P la i ntiff made reasonable re l iance on Defendants '  
adm iss ions ,  statements ,  and actions ,  to  her detriment . 

8 . 6  Ongo ing i nj u ry wi l l  be caused to P la i ntiff if the Court 
perm its Defendants to contrad ict or  repud iate the adm iss ions ,  
statements ,  and act ions upon which P la i ntiff reasonably re l ied , to 
her detriment . 

[IX] . S IXTH CAUSE OF ACTION : UNJUST 
ENRICHMENT 

9 .3  Defendants received a benefit from Pla i ntiff taki ng 
over the care of the [horse . ]  

9 .4  The  benefit that Defendants rece ived from Pla i ntiff 
tak ing over the care of the [horse] was at the P la i ntiff's expense. 

[X] . PRAYER FOR JUDGMENT 
WH EREFORE,  P la i ntiff prays for judgment agai nst 

Defendants as fo l lows : 

4 
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C .  For an award of special and genera l  damages. 
P la i ntiff i ntends to seek damages i n  excess of $ 1 0 , 000 .  

The Orrs tendered Meeker's compla int to Trumbu l l  I nsu rance ,  request ing 

that the insurance company defend them agai nst Meeker's su it pu rsuant to the i r  

homeowner's i nsurance po l icy .  Trumbu l l  I nsurance den ied the i r  request, stat ing 

that Meeker's compla int d id not a l lege "bod i ly i nj u ry" or  "property damage . "  

I n  November 20 1 6 , Meeker amended he r  compla int to add a c la im for 

neg l igent m isrepresentat ion agai nst James Orr. Her amended compla int read , i n  

perti nent part ,  

X. SEVENTH CAUSE OF ACTION : NEGLIGENT 
MISREPRESENTATION (AS TO DEFENDANT 
JAMES H. ORR) 

1 0 .2  Defendant James H .  Orr supp l ied i nformation for the 
gu idance of P la i ntiff i n  her bus iness transact ion regard i ng [the 
horse] that was fa lse. 

1 0 . 3  Defendant James H. Orr knew or shou ld have known 
that the fa lse i nformation was supp l ied to gu ide P la i ntiff in her 
bus i ness transaction regard i ng [the horse] . 

1 0 .4 Defendant James H .  Orr was neg l igent i n  obta in ing  or 
commun icati ng the fa lse i nformation . 

1 0 . 5  P la i ntiff re l ied on the fa lse i nformation supp l ied by 
Defendant James H .  Orr. 

1 0 .6  P la i ntiff's re l iance on the fa lse i nformat ion supp l ied by 
Defendant James H .  Orr was justified . 

1 0 . 7 The fa lse i nformat ion was the proximate cause of 
damages to P la i ntiff. 

The Orrs tendered Meeker's amended compla int to Trumbu l l  I nsu rance ,  

aga in  requesti ng that Trumbu l l  I nsu rance defend them aga inst Meeker's lawsu it .  

The insurance company also den ied th is request, stat ing that "ou r coverage 

posit ion stands as [formerly] asserted . "  

5 
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I n  May 20 1 7 , as part of a cond itiona l  sett lement ag reement, the Orrs 

ass igned Meeker the i r  rig hts under the i r  homeowner's i nsurance pol icy with 

Trumbu l l  I nsu rance .  

I n  November 201 8 ,  Meeker amended her  compla int aga i n ,  add i ng 

Trumbu l l  I nsu rance as a defendant .  Th rough the Orrs ' ass igned cla ims ,  Meeker 

a l leged that Trumbu l l  I nsu rance was l iab le for , as pert inent here ,  damages for 

breach of contract and act ing i n  bad fa ith toward an insured .4 

Thereafter, Meeker moved for part ia l  summary j udgment contend ing that 

Trumbu l l  I nsu rance had a d uty to defend the Orrs , that it b reached that d uty , and 

that its breach was i n  bad fa ith . Trumbu l l  I nsurance ,  for its part ,  moved for 

summary j udgment on Meeker's c la ims argu i ng ,  as pert inent here ,  that it d id not 

have a duty to defend the Orrs because her a l legations agai nst them were not 

covered by the po l icy i n  question , and that, if it b reached that duty , it was not 

done i n  bad fa ith . 

I n  August 20 1 9 ,  the tr ial cou rt g ranted Trumbu l l  I nsu rance's motion and 

den ied Meeker's motion . The court determ ined that ,  as perti nent here ,  "there 

was no coverage under the Trumbu l l  po l icy" and , therefore ,  "Trumbu l l  d id not 

breach the pol icy . "  Meeker later fi led a motion for recons ideration , wh ich the tria l  

cou rt den ied . 

Meeker now appeals .  

4 Meeker does not ass ign error on appeal to  the  tria l  cou rt's d ism issal o f  her c la ims under  
the  Consumer Protect ion Act, chapter 1 9 . 86 RCW, and the  I nsu rance Fa i r  Conduct Act, RCW 
48 .30 . 0 1 0- . 0 1 5 .  

6 
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I I  

Meeker asserts that the tria l  cou rt erred by g rant i ng Trumbu l l  I nsu rance's 

motion for summary j udgment and by deny ing her mot ion for summary j udgment .  

Th is is so , Meeker contends ,  because Trumbu l l  I nsu rance had a d uty to defend 

the Orrs i n  her lawsu it agai nst them .  Such a d uty arose , accord ing to Meeker, 

because her fi rst amended compla int conceivably a l leged that the Orrs ' conduct ,  

as defined i n  the i r  homeowner's i nsurance pol icy th rough Trumbu l l  I nsu rance ,  

caused her  "bod i ly i nj u ry" and  "property damage" and  was , therefore , covered by 

that po l icy .  We d isag ree . 

A 

We " review a summary j udgment ru l i ng  de nova and consider the same 

evidence heard by the tria l  cou rt ,  viewing that evidence in a l i ght most favorab le 

to the party respond ing to the summary j udg ment [motion] . "  S lack v .  Luke ,  1 92 

Wn . App .  909 , 9 1 5 ,  370 P . 3d 49 (20 1 6) (cit ing Lybbert v. Grant County. 1 4 1  

Wn .2d 29 ,  34 , 1 P . 3d 1 1 24 (2000)) . "Summary j udgment is appropriate if there 

are no genu i ne issues of mater ia l  fact and the moving party is entit led to 

j udgment as a matter of law. "  Quad rant Corp .  v. Am . States I ns .  Co . , 1 54 Wn .2d 

1 65 ,  1 7 1 ,  1 1 0 P . 3d 733 (2005) . 

An insurer's d uty to defend an insured "arises at the t ime an act ion is fi rst 

b rought" aga inst the insured . Truck I ns .  Exch . v. VanPort Homes, I nc . , 1 47 

Wn .2d 75 1 , 760 ,  58 P . 3d 276 (2002) . An insurer's duty to defend is triggered if 

its i nsurance pol icy with the insured "conceivably covers the a l legations in the 

comp la i nt" b rought agai nst the insured . Woo v.  F i reman's Fund I ns .  Co . , 1 6 1  

7 
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Wn .2d 43 ,  53 ,  1 64 P . 3d 454 (2007) . Accord ing ly ,  i n  order to determ ine whether 

an insurer has a duty to defend , we beg i n  by reviewing "the 'e ight  corners '  of the 

insurance contract and the underlyi ng compla int . "  Exped ia, I nc. v .  Steadfast I ns .  

Co . , 1 80 Wn .2d 793 ,  803 , 329 P . 3d 59 (20 1 4) . 5 

I n  reviewing a comp la int agai nst an i nsured , th is cou rt has stated that 

[t] he i nsurer must defend if "on the face of the compla int and the 
insurance po l icy ,  there is an issue of fact or  law that cou ld 
conceivab ly resu lt i n  coverage under the pol icy . "  Xia[ v .  
ProBu i lders Specia lty I ns .  Co.] .  1 88 Wn .2d [ 1 7 1 , ] 1 82 [ ,  400 P . 3d 
1 234 (20 1 7)] . " [ l ]f there is any reasonable i nterpretat ion of the facts 
or the law that cou ld resu lt i n  coverage ,  the insurer must defend . "  
Am . Best Food[, I nc .  v .  Alea London ,  Ltd . ] .  1 68 Wn .2d [398 , ]405 [ ,  
229 P . 3d 693 (20 1 0)] . 

When reviewing a comp la int ,  we must g ive the insured the 
benefit of the doubt in determ in ing the d uty to defend , and a d uty to 
defend wi l l  be found un less it is clear from the face of the compla int 
that the po l icy does not provide coverage .  Woo ,  1 6 1  Wn .2d at 64 . 
If the compla int is ambiguous ,  it must be construed l i bera l ly i n  favor 
of triggering a d uty to defend . Exped ia ,  1 80 Wn .2d at 803 . I n  
add ition , any " lega l  amb igu ity" must b e  resolved i n  favor of the 
insured . Am . Best Food , 1 68 Wn .2d at 4 1 1 .  The Supreme Cou rt 
has expressly rejected the not ion that an insurer can deny a d uty to 
defend based on a questionable or equ ivoca l i nterpretat ion of the 
law. lit. at 4 1 1 - 1 3 ; Woo , 1 6 1  Wn .2d at 60. An insurer cannot " [ re ly] 
on an equ ivocal i nterpretat ion of case law to g ive itself the benefit 
of the doubt rather than its i nsured . "  Woo , 1 6 1  Wn .2d at 60 .  

An insurer's d uty to defend app l ies to any a l legation i n  a 
comp la int that may resu lt i n  a covered l iab i l ity , even if other c la ims 
i n  the compla int are clearly outs ide the scope of coverage .  See 
Grange I ns .  Ass 'n  v .  Roberts , 1 79 Wn . App .  739 , 752 , 320 P . 3d 77 
(20 1 3) ("The ob l igation [to defend] encompasses any claim that 
m ight be covered under any perm iss ib le construct ion of the po l icy") . 

Webb v. USAA Cas. I ns .  Co. , 1 2  Wn . App .  2d 433 ,  445-46 , 457 P . 3d 1 258 

(2020) (a lterat ions i n  orig ina l ) . 

5 We may, i n  certa i n  c i rcumstances, cons ider facts extri ns ic to the compla int  i n  
determ in i ng  whether an i nsurer has a duty to  defend an i nsured . Exped ia ,  1 80 Wn .2d a t  804. 
G iven our d isposit ion of th is matter, we need not do so here .  

8 
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I n  reviewing an i nsured 's i nsurance pol icy with an i nsurer ,  " [ i ] nterpretat ion 

of an i nsurance contract is a matter of law. "  McDonald v .  State Farm F i re & Cas . 

Co . , 1 1 9 Wn .2d 724 , 730 , 837 P .2d 1 000 ( 1 992) . I n  so do ing , 

the ent i re contract must be construed together so as to g ive force 
and effect to each clause . If the language i n  an insurance contract 
is clear and unambiguous ,  the court must enforce it as written and 
may not mod ify the contract or  create ambigu ity where none exists . 
However, if a po l icy p rovis ion on its face is fa i rly suscepti b le to two 
d ifferent but reasonable i nterpretat ions ,  the po l icy is ambiguous 
and the court must attempt to d iscern and enforce the contract as 
the parties i ntended . 

Transcont inental I ns .  Co .  v. Wash .  Pub .  Uti ls .  D ists ' . Uti l .  Sys . , 1 1 1  Wn .2d 452 , 

456-57 , 760 P .2d 337 ( 1 988) (citat ions om itted) .  "An i nterpretat ion which g ives 

effect to a l l  of the words in a contract provis ion is favored over one which renders 

some of the language mean ing less or i neffective . "  Seattle-F i rst Nat' I Bank  v .  

Westlake Park Assocs . ,  4 2  Wn . App .  269 ,  274 , 7 1 1 P .2d 36 1 ( 1 985) (citi ng 

Wagner v .  Wagner ,  95 Wn .2d 94 , 1 0 1 ,  62 1 P .2d 1 279 ( 1 980) ) .  

'" I f  terms are defi ned i n  a po l icy ,  then the term shou ld be i nterpreted i n  

accordance with that po l icy defi n it ion . If terms are not defined, then they are to 

be given their "plain, ordinary, and popular'' meaning. "' Polygon Nw. Co .  v .  Am . 

Nat' I F i re I ns .  Co. , 1 43 Wn . App .  753 , 767 , 1 89 P . 3d 777 (2008) (emphasis 

added) (quoti ng Kitsap County v .  Al lstate I ns .  Co . , 1 36 Wn .2d 567 , 576 , 964 P .2d 

1 1 73 ( 1 998)) . I ndeed , " [t]erms undefi ned by the insurance contract shou ld be 

g iven the i r  ord i nary and common mean ing , not the i r  techn ica l ,  lega l  mean i ng . "  

Al lstate I ns .  Co.  v .  Peas ley, 1 3 1 Wn .2d 420 , 424 , 932 P .2d 1 244 ( 1 997) . 

Moreover, i nsurance pol ic ies shou ld be "construed as a whole ,  and 'shou ld be 

9 
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g iven a fa i r , reasonable ,  and sens ib le construct ion as wou ld be g iven to the 

contract by the average person purchas ing i nsurance . "' Grange I ns .  Co. v .  

Brosseau ,  1 1 3 Wn .2d 9 1 , 95 , 776 P .2d 1 23 ( 1 989) (quoti ng Sears v .  Grange I ns .  

Ass' n ,  1 1 1  Wn .2d 636 , 638 ,  762 P .2d 1 1 4 1  ( 1 988)) . An insurance '"pol icy cannot 

be stretched to the point where it wou ld cover . . .  problems"' not with i n  the 

po l icy's protection .  Nw. Farm Bureau I ns .  Co. v .  Roberts , 52 Wn . App .  888 , 891 , 

765 P .2d 328 ( 1 988) (quoti ng E-Z Loader Boat Tra i lers,  I nc. v. Trave lers l ndem . 

Co . , 1 06 Wn .2d 90 1 , 908 , 726 P .2d 439 ( 1 986) ) .  

B 

Meeker contends that the damages that she al leged i n  her comp la int were 

covered by the Orrs ' homeowner's i nsurance po l icy with Trumbu l l  I nsu rance .  

Th i s  is so , Meeker avers , because her  compla int conceivab ly a l leged causes of 

act ion for damages d ue to "bod i ly i nj u ry" and "property damage" as set forth i n  

that i nsurance pol icy .  These content ions are unava i l i ng . 

Aga i n ,  the personal  l iab i l ity coverage provis ion of the Orrs ' homeowner's 

i nsurance po l icy stated that Trumbu l l  I nsurance wou ld  provide coverage to the 

Orrs " [ i ]f a c la im is made or  a su it is brought" aga inst them "for damages because 

of ' bod i ly i nj u ry' or  ' p roperty damage . "' As defi ned there in , 

"Bod i ly i nj u ry" means bod i ly harm ,  s ickness or d isease , except a 
d isease which is transm itted by an " i nsured" th rough sexua l  
contact .  "Bod i ly i nj u ry" i ncludes requ i red care ,  loss of services and 
death resu lt ing from covered bod i ly harm ,  s ickness or d isease . 

"Property damage" means phys ical i nj u ry to , destruction of, or  loss 
of use of tang ib le  property . 

1 0  
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Therefore , i n  order for Meeker to estab l ish Trumbu l l  I nsurance's duty to 

defend , her comp la int must conceivab ly a l lege that she experienced "bod i ly 

i nj u ry" or  "property damage . "  As d iscussed below, her compla int fa i ls  to 

conceivab ly a l lege either type of i nj u ry .  

1 

Meeker fi rst contends that her compla int conceivably a l leges that the Orrs 

caused her a "bod i ly i nj u ry" as covered by Trumbu l l  I nsurance's pol icy with the 

Orrs . Meeker is i ncorrect. 

The insurance pol icy does not defi ne "bod i ly . "  Therefore ,  we must 

determ ine the p la i n ,  ord i nary,  and popu lar  mean ing of "bod i ly . " Polygon Nw. Co . , 

1 43 Wn . App .  at 767 (" I f  [ i nsurance po l icy] terms are not defined , then they are 

to be g iven the i r  'p la i n ,  ord i nary,  and popu lar' mean ing . "  ( i nternal quotat ion marks 

om itted) (quoti ng Kitsap County, 1 36 Wn .2d at 576) ) .  To do so,  we resort to 

Webster's D ictionary,  wh ich defi nes "bod i ly" as 

1 : havi ng a body or a mater ia l  form : PHYS ICAL , CORPOREAL . . .  2 a : 
of or  re lati ng to the body . . .  b : concern ing the body . . .  

SYN PHYS ICAL, CORPOREAL , CORPORAL , SOMATIC :  these words 
ag ree i n  referri ng to the human body and d iffer so l ittle that they are 
often i nterchangeab le .  BODILY contrasts with mental or spiritual. 

WEBSTER'S TH IRD NEW I NT' L D ICTIONARY 245 (2002) . Accord i ng ly ,  the p la i n ,  

ord i nary,  and popu lar  mean ing of "bod i ly" can b e  characterized a s  that which has 

to do with the phys ical  and corporeal aspect of a body and stands i n  contrast with 

that which is menta l or  sp i ritua l .  

Th is  understand i ng of "bod i ly" as  l im ited to  the phys ical or  corporeal i s  

consistent with Wash i ngton state appe l late decis iona l  authority i nterpret ing the 
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mean ing of that word as it appears i n  an i nsurance po l icy .  See , �. Daley v.  

Al lstate I ns .  Co. , 1 35 Wn .2d 777 , 784-85 ,  958 P .2d 990 ( 1 998) ('"Bod i ly i nj u ry' is 

defi ned i n  the Al lstate [underinsured motorist] po l icy as ' bod i ly i nj u ry, s ickness , 

d isease or death . '  . . .  The clear majority of states , i ncl ud i ng Wash ington ,  have 

held that the term 'bod i ly i nj u ry' does not i nc lude damages for pu rely emotiona l  

i nj u ries" (footnote om itted)) ; E-Z Loader, 1 06 Wn .2d at 908 (coverage for "bod i ly 

i nj u ry" "contemplated actual  bod i ly i nj u ry ,  s ickness or d isease resu lt ing i n  

phys ical impa i rment, as  contrasted to  menta l impa i rment") ; Roberts , 52  Wn . App .  

a t  89 1 (po l icy defi n i ng bod i ly i nj u ry as  "phys ical  harm ,  s ickness or d isease to  a 

person" does not p rovide coverage for defend i ng a c la im of neg l igent i nfl ict ion of 

emotiona l  d istress) . 

As set forth above , Meeker's fi rst amended comp la int a l leged that she 

"assumed the bu rden of cari ng for the [horse]" and "[b]etween 201 1 and 20 1 6 , 

[she] expended over $ 1 00 , 000 i n  expenses that i nc luded , without l im itat ion , 

veteri nary care ,  board ing , feed , and tra in ing  of the [horse] . "  Meeker also a l leged 

that the Orrs un lawfu l ly took possess ion of the horse in question . 

I n  the context of those facts , Meeker a l leged the fo l lowing damages : 

"economic loss i n  an amount to be estab l ished at the t ime of tria l ; emotiona l  

d istress ; menta l pa in and sufferi ng ; and loss of consorti um , "  " i nj u ry i n  fact , "  

damages aris ing from "d i rect ing and payi ng for the cost of  the care of  the [horse] , 

inc lud ing extens ive and expens ive veteri nary care , "  "ongoing i nj u ry" by 

reasonably re lyi ng on certa i n  of the Orrs' conduct to her detriment ,  the Orrs 

obta in ing  a "benefit" at her "expense , "  damages resu lt ing from the Orrs g iv ing her 
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fa lse i nformat ion i n  a bus i ness transact ion and her justifiab le re l iance on such 

i nformation ,  and "specia l  and general  damages . "  

The forego ing a l legations of damages-emotiona l  d istress , menta l pa in 

and sufferi ng , loss of consorti um ,  payi ng for the cost of the horse's care-do not 

reasonably constitute "bod i ly i nj u ry" covered by that i nsurance po l icy .  Rather ,  

these specific damages constitute a l legations of emotiona l ,  menta l ,  or  fi nancia l  

i nj u ry .  As set forth above , the p la i n ,  ord i nary,  and popular mean ing of bod i ly 

i nj u ry does not reasonably encompass those types of i nj u ries . WEBSTER'S ,  

supra ,  a t  245 ;  Daley, 1 35 Wn .2d a t  784-85 ;  E-Z Loader ,  1 06 Wn .2d a t  908 ; 

Roberts , 52 Wn . App .  at 89 1 . Moreover, an average person pu rchas ing 

i nsurance wou ld not g ive "bod i ly" a mean ing as far-rang i ng as the mean ing 

des i red by Meeker .  As noted above , an i nsurance po l icy "cannot be stretched to 

the po int where it wou ld cover" problems not with i n  the pol icy's protection .  

Roberts , 52 Wn . App .  at 89 1 (quoti ng E-Z Loader ,  1 06 Wn .2d at 908) . Thus ,  

Meeker's specific a l legations of damages i n  her amended compla int do not 

conceivab ly a l lege a bod i ly i nj u ry covered by the po l icy at issue .  

Add it iona l ly ,  Meeker a l leged general  damages ,  inc lud ing i nj u ry i n  fact , 

ongo ing i nj u ry ,  and expense .  Lacki ng specificity as to the i nj u ry i n  question , 

these are examples of genera l  damages , wh ich are 

[d ]amages that the law presumes fo l low from the type of wrong 
comp la i ned of; specif. , compensatory damages for harm that so 
frequently resu lts from the tort for which a party has sued that the 
harm is reasonably expected and need not be a l leged or proved . • 
Genera l  damages do not need to be specifica l ly c la imed . 

BLACK'S LAW D I CTIONARY 489 ( 1 2th ed . 2024) . 
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As set forth above , Meeker's comp la int a l leged the fo l lowing causes of 

action :  rep levi n ,  declaratory j udgment ,  b reach of imp l ied- in-fact contract ,  

p rom issory estoppe l ,  equ itab le estoppe l ,  u nj ust enrichment ,  and neg l igent 

m isrepresentation .  

The causes of act ion set forth i n  Meeker's comp la int do not conceivab ly 

a l lege a "bod i ly i nj u ry" covered by the insurance po l icy at issue .  As an i n it ia l  

matter, the lega l  theories identified i n  her compla int do not log ica l ly imp ly bod i ly 

i nj u ry and the damages that fo l low from such causes of act ion are not presumed 

to be damages for bod i ly i nj u ry .  To the contrary, her causes of act ion sound i n  

equ ity ,  loss of possession , and  contract .  Fu rthermore ,  he r  neg l igent 

m isrepresentat ion a l legation , although sound ing in tort ,  is specifica l ly pred icated 

on damages aris ing from a "bus i ness transaction"  with the Orrs ,  rather than on 

phys ical i nj u ry aris ing therefrom .6 

Thus ,  Meeker's a l legations of genera l  damages do not conceivab ly a l lege 

a bod i ly i nj u ry covered by the insurance pol icy at issue.  Accord i ng ly ,  Meeker's 

comp la int fa i ls  to properly a l lege a "bod i ly i nj u ry" covered by the insurance po l icy 

at issue . 7 

6 Even if Meeker had on ly genera l ly  a l leged that she was damaged as part of her 
neg l igent m isrepresentation cause of action ,  that genera l  a l legation wou ld  also fa i l  to conceivably 
a l lege a " bod i ly  i nj u ry . "  I ndeed , th is cou rt has expressly decl i ned to adopt a theory of neg l igent 
m isrepresentat ion caus ing physica l  harm as an existi ng bas is for a cause of act ion of neg l igent 
m isrepresentation .  R ich land Sch . D ist. v . Mabton School  D ist. , 1 1 1  Wn . App. 377 ,  389 ,  45 P . 3d 
580 (2002) (decl i n i ng to adopt sect ion 3 1 1 of the Restatement (Second)  of Torts-which 
" imposes l iab i l ity on anyone who g ives fa lse information to another who reasonably re l ies on that 
information , and physical harm resu lts" because "Wash ington has never adopted Restatement 
(Second) of Torts section 3 1 1 and no pub l ished case has d iscussed its app l icab i l i ty to 
Wash ington common law" ) .  Meeker does not present argu ment or authority in support of 
adopti ng such a theory or in an attempt to estab l ish legal amb igu ity su rrou nd ing  that theory .  

7 Meeker also asserts that, even if she d id  not conce ivably a l lege " bod i ly  i nj u ry" i n  her 
compla i nt , Trumbu l l  sti l l  had a d uty to defend the Orrs . Th is is so, Meeker contends ,  because the 
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2 

Meeker next contends that her compla int conceivab ly a l leges that the Orrs 

caused her "property damage" as covered by Trumbu l l  I nsu rance's pol icy with 

the Orrs . Meeker is , aga i n ,  i ncorrect . 

To re iterate , the Orrs' i nsurance pol icy with Trumbu l l  I nsurance defined 

"Property damage" as "phys ical  i nj u ry to , destruct ion of, or  loss of use of tang ib le 

property . "  Meeker does not contend that the Orrs ' tak ing possess ion of the horse 

caused phys ical i nj u ry to the horse nor that the Orrs destroyed the horse . 

Rather, Meeker avers that her compla int and amended compla int a l leged that the 

Orrs' tak ing possess ion of and us ing the horse constituted a " loss of use of 

tang ib le property" covered by the po l icy i n  question . 

The pol icy does not defi ne " loss , "  "use , "  or "property . "  Accord i ng ly ,  we 

g ive those terms the i r  p la i n ,  ord i nary,  and popu lar  mean ing . Polygon Nw. , 1 43 

Wn . App .  at 767 (quot ing Kitsap County . .  1 36 Wn .2d at 576) . And , aga i n ,  " [a]n 

i nterpretat ion which g ives effect to al l  of the words in a contract provis ion is 

favored over one wh ich renders some of the language mean ing less or 

i neffective . "  Seattle-F i rst Nat' I Bank ,  42 Wn . App .  at  274 (citi ng Wagner ,  95 

Wn .2d at 1 0 1 ) .  

i nsurance pol icy's personal  l iab i l i ty coverage provis ion ,  set forth above , ob l igated Trumbu l l  to 
defend the Orrs aga inst lawsu its "even if the su it is g round less, fa lse or fraudu lent . "  

Meeker m isreads the personal  l iab i l ity coverage provis ion . The pred icate for Trumbu l l  
I nsurance's ob l igat ion to  defend the  Orrs from a g round less, fa lse, or fraudu lent lawsu it is a 
compla int  be ing fi led aga inst the Orrs that conceivably a l leges a " bod i ly i nj u ry" or "p roperty 
damage" aris i ng  from an "occu rrence . "  As d iscussed here i n ,  Meeker d id  not fi le a compla int that 
conceivably a l leged such i nj u ry or  damage. Thus ,  th is assertion also fa i ls .  
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With regard to " loss , "  our  Supreme Court has ind icated that loss "has 

many defi n it ions ,  but is most pert inently defined as 'the act or  fact of los ing [ ; ]  

fa i l u re to  keep possession [ ; ]  deprivation , '  and 'the harm or p rivat ion resu lt ing 

from los ing or being separated from someth i ng . "' Seattle Tunne l  Partners v. 

Great Lakes Reinsurance (U K) PLC ,  200 Wn .2d 3 1 5 ,  338 ,  5 1 6  P . 3d 796 (2022) 

(alterat ions i n  orig ina l )  (quot ing WEBSTER'S ,  supra ,  at 1 338) . 

"Use" is defi ned as "to put i nto act ion or service : have recou rse to or 

enjoyment of : EMPLOY, "  and "to expend or consume by putt ing to use . "  

WEBSTER'S ,  supra at 2523-24 . We have defined the word "use" to also mean , 

"among other th ings ,  'the act . . .  of us ing someth ing ; . . .  the privi lege or benefit 

of us ing someth i ng . "' Prudent ia l  Prop. & Gas. I ns .  Co.  v. Lawrence ,  45 Wn . App .  

1 1 1 ,  1 1 8 ,  724 P .2d 4 1 8 ( 1 986) (a lterat ions i n  orig ina l )  (quoti ng WEBSTER'S TH IRD 

NEW I NT' L D ICTIONARY ( 1 969)) . 

"P roperty" is defi ned , i n  perti nent part ,  as 

2 a :  someth ing that is or  may be owned or possessed . . .  b :  the 
exclus ive rig ht to possess , enjoy,  and d ispose of a th ing : a 
va luab le rig ht or i nterest pr imari ly a sou rce or element of wealth . . .  
c :  someth ing to which a person has a lega l  tit le .  

WEBSTER'S ,  supra ,  at  1 8 1 8 . Therefore , as perti nent here ,  the p la i n ,  ord i nary ,  and 

popu lar mean ing of " loss of use of property" i nvo lves deprivat ion of the ab i l ity to 

put someth ing that someone owned or possessed into act ion or service or 

deprivat ion of the ab i l ity to consume someth ing once owned or possessed . 

G iven th is defi n it ion ,  Meeker's amended compla int must a l lege that the 

Orrs tak ing possess ion of the horse deprived her of the ab i l ity to put the horse 
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into some action or service or that she was deprived of the abil ity to employ or 

consume some resources that she had purchased for the horse. 

As set forth above, Meeker's first amended complaint alleged the fo llowing 

facts: she agreed to "assum[e] the burden of caring for the [horse] ," she 

"expended over $1 00,000 in expenses that included, without l imitation, veterinary 

care, boarding, feed, and training of the [horse] ."  She also alleged that, "[i]n late 

February 201 6, [James Orr] took the [horse] and hauled the horse to an 

undisclosed location ,  without [her] permission," "[t]he approximate market value 

of the [horse] is between $ 10 ,500 and $1 5,000," and she incurred damages of 

"economic loss in an amount to be established at the time of trial; emotional 

d istress; mental pain and suffering; and loss of consortium ."  

Meeker's amended complaint does not conceivably allege a loss of use of 

property covered by the policy at issue. First, her amended complaint did not set 

forth a specific use of the horse that she had lost due to the Orrs' alleged 

conduct. Rather, she merely alleged injuries that are associated with loss of 

possession of the horse. 

Moreover, in order to give meaning to the pol icy's language setting forth 

"loss of use of property," it follows that the word "loss" in that section does not 

modify the word "property" but, rather, modifies "use of property." Indeed, 

without invoking legal definitions, an average person looking for insurance 

coverage would reasonably interpret "loss of use of property" to mean something 

d ifferent than "loss of property," with the former sign ifying an inabil ity to put one's 
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property to a des i red act ion or service , and the latter s ign ify ing a deprivat ion of 

the property itse lf. 

Fu rthermore ,  although she a l leged a c la im of convers ion , which 

necessari ly resu lts in a loss of possess ion , she does not a l lege a loss of use 

aris ing from that loss of possess ion . Moreover, her rema in ing  causes of action , 

d iscussed here in , are pred icated i n  equ ity ,  tort ,  and contract .  The damages that 

fo l low from those causes of act ion are not presumed to be damages for loss of 

use of property . 

F ina l ly ,  although Meeker's amended comp la int a l leged that she had spent 

cons iderable sums in  purchas ing resou rces for the horse in the past , th is does 

not a l lege a loss of use of p roperty conce ivab ly covered by the pol icy .  I ndeed , 

she has not estab l ished that she was deprived of an opportun ity to emp loy those 

resou rces toward another use or that she had pu rchased resou rces that she was 

unable to then emp loy d ue to the Orrs ' act ions in th is matter. G iven that, Meeker 

does not estab l ish that her amended compla int a l leged a loss of use of property 

conceivab ly covered by the po l icy at issue .  8 

Therefore , Meeker's comp la int d id not set forth a l legations that were 

conceivab ly covered by Trumbu l l  I nsu rance's po l icy with the Orrs . Thus ,  

8 Nevertheless, Meeker re l ies on our  decis ion i n  Seattle Tunne l  Partners v. Great Lakes 
Reinsurance (U K) PLC,  1 8  Wn . App .  2d 600 , 492 P . 3d 843 (202 1 ) , aff'd ,  200 Wn.2d 3 1 5 , 5 1 6  
P . 3d 796 (2022) ,  for the proposit ion that physical loss and loss of use are synonymous.  

Meeker's re l iance is unavai l i ng .  Ne ither we-nor the h igh cou rt i n  the resu lti ng  appeal­
held that " loss of use" and " physical loss" are coterm inous .  Rather, the matter there in  regarded 
whether "phys ical loss" encompassed " loss of use . "  Both we and the h i gh  cou rt held that, u n less 
a loss of use arose out of-or was a resu lt of-a phys ica l  loss, a physical loss did not encompass 
a loss of use. Seatt le Tunne l  Partners ,  200 Wn.2d at 343-44 ; Seattle Tunne l  Partners ,  1 8  Wn . 
App. 2d at 62 1 .  Because our  decis ional  authority has not he ld that " loss of use" and " physical 
loss" are coterm inous ,  and because Meeker's compla int  does not conceivably a l lege a loss of use 
aris i ng  out of-or as a resu l t  of-physical i nj u ry to the horse i n  question ,  Meeker's claim fa i ls .  

1 8  



No .  8 1 1 95-9- 1/1 9 

Trumbu l l  I nsu rance d id not have a d uty to defend the Orrs from Meeker's su it . 9 

Accord ing ly ,  the tr ial cou rt d id not err i n  its orders i n  response to the parties ' 

summary j udgment motions . 1 0  

Affi rmed . 

WE CONCUR:  

9 Because Trumbu l l  I nsurance d i d  not have a d uty to defend ,  we need not address 
Meeker's assertion that the insurance company's decis ion not to defend the Orrs aga inst her 
lawsu it was made i n  bad fa ith . 

1 0  Meeker also ass igns error to the tria l  cou rt's den ia l  of her motion for reconsideration .  
However, her appel late briefi ng does not  provide us with persuas ive arg ument, citat ion to  legal 
authority, citation to the record , or  identificat ion of an issue associated with that assig nment of 
error. RAP 1 0 . 3(a) (5) ,  (6) . She th us d id not adequate ly present th is a l leged error for appel late 
review. Accord i ng ly ,  we decl i ne to consider it . 

1 9  



Appendix B 



1 

2 

3 

4 

5 

6 

7 

8 

£ I LE D . 
.TTJDGE AIMEE SUTTON 

201 9 Atm'BM1¥f.��AIW1day, July 26, 2019 at 9:00 a.m. 
KI NG COU NTY With Oral Argument 

SU PERIOR COURT CLERK 
E-F ILED 

CASE #: 1 6-2-06486-8 KNT 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 MARIANNE MEEKER, an individual, 
10 

11  

12 vs. 

Plaintiff, 

13 JAMES H. ORR and LEONA ORR, 
individually and the marital community 

14 composed thereof; LIBERTY MUTUAL 
15 INSURANCE COMP ANY AND/OR 

LIBERTY INSURANCE COMPANY, foreign 
16 insurers and members of the Liberty Mutual 

17 group of companies; TRUMBULL 
INSURANCE COMPANY, a foreign insurer 

18 and a member of the Hartford Fire and 
Casualty Group of Companies, 

19 

Defendants. 

No. 16-2-06486-8 KNT 

ORDER ON PLAINTIFF'S AND 
INSURERS' CROSS-MOTIONS FOR 
SUMMARY .TTJDGMENT 

[Clerk's Action Required] 

20 

21 THIS MATTER having come on for hearing before the undersigned judge on four 

22 dispositive or partially dispositive motions and/or cross-motions between the parties, and the 

23 

24 

25 

26 

Court having reviewed the following pleadings: 

1. Plaintiffs Motion for Partial Summary Judgment; 
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1 2. Declaration of Timothy R. Gosselin in Support of Plaintiffs Motion for Partial 

2 Summary Judgment (and exhibits thereto); 

3 
3. Trumbull Insurance Company's Opposition to Plaintiffs Motion for Summary 

4 
Judgment; 

4. Liberty Defendants' Response to Plaintiffs Motion for Partial Summary 

7 Judgment; 

8 5. Plaintiffs Reply m Support of Plaintiffs Motion for Partial Summary 

9 Judgment; 

10 

11  

12 

13 

14 

15 

6. 

7. 

Defendant Trumbull Insurance Company's Motion for Summary Judgment; 

Declaration of Miles J.M. Stewart in Support of Defendant Trumbull Insurance 

Company's Motion for Summary Judgment (and exhibits thereto); 

8. Plaintiffs Response to Trumbull's Motion for Summary Judgment; 

9. Trumbull Insurance Company's Reply in Support of its Motion for Summary 

16 Judgment; 

17 10. Defendants Liberty Mutual Insurance Company and Liberty Insurance 

18 Company's Motion for Summary Judgment; 

19 

20 

21 

22 

23 

24 

11. Declaration of Katharine Houlihan in Support of Liberty Defendants' Motion 

for Summary Judgment (and exhibits thereto); 

12. Plaintiffs Response to Liberty's Motion for Summary Judgment; 

13. 

14. 

Declaration of Leona Orr; 

Liberty Mutual Insurance Company's Reply in Support of Liberty Defendants' 

25 Motion for Summary Judgment; 

26 
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1 15. Declaration of Donna Fromm in Support of Liberty Defendants' Reply 

2 Supporting Summary Judgment (and exhibits referenced therein); 

3 

4 

5 

6 

16. Declaration of John Silk in Support of Liberty Defendants' Reply Supporting 

Summary Judgment ( and exhibit thereto); 

17. Defendant Orrs' Reply to Plaintiffs Motion for Partial Summary Judgment; Co-

7 Defendant Trumbull Insurance Company's Motion for Summary Judgment; and Co-Defendant 

8 Liberty Mutual Insurance Company's Motion for Summary Judgment; 

9 18. Various Appendixes of Non-Washington Authorities submitted by the moving 

10 parties and the cases attached thereto; and 

11 

12 

13 

14 

15 

19. The pleadings and files herein; 

And having heard argument of counsel, 

IT IS HEREBY ORDERED as follows: 

1. Plaintiffs Motion for Partial Summary Judgment (against Defendants Trumbull 

16 and Liberty) is DENIED; 

17 2. Defendant Trumbull Insurance Company's Motion for Summary Judgment is 

18 GRANTED and the Court finds there was no coverage under the Trumbull policy, Trumbull 

19 did not breach the policy, there was no bad faith or estoppel, and no viable claims under 

20 
Washington's Consumer Protection Act or Washington's Insurance Fair Conduct Act; 

21  

22 
3. Defendant Liberty Mutual Insurance Company and Liberty Insurance 

Company's Motion for Summary Judgment is GRANTED and the Court finds that the Orrs 
23 

24 never tendered a claim to Liberty, there was no coverage under the Liberty policy, Liberty did 

25 not breach the policy, there was no bad faith or estoppel, and no viable claims under 

26 Washington's Consumer Protection Act or Washington's Insurance Fair Conduct Act; 
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1 4. All claims against Defendants Trumbull and Liberty are hereby dismissed with 

2 prejudice. 

3 

4 

5 

6 

7 

8 

9 

DATED this 6th day of August, 2019. 

Presented by: 

l O s/John M Silk 
11 John M. Silk, WSBA #15035 

Christopher Pierce-Wright, WSBA #52815 
12 WILSON SMITH COCHRAN DICKERSON 

13 901 Fifth Avenue, Suite 1700 
Seattle, WA 98164-2050 

14 T: 206-623-4100 / F: 206-623-9273 
E: silk@wscd.com / pierce-wright@wscd.com 

15 

16 Approved as to form: 
17 GOSSELIN LAW OFFICE PLLC 

18 
By s/Timothy R. Gosselin 

19 Timothy R. Gosselin, WSBA #13730 
Attorney for Plaintiff 

20 

21 

22 
FORSBERG & UMLAUF 

By s/Matt Adams 
23 Matt Adams, WSBA # 18820 

24 

25 

26 

Attorney for Defendant Trumbull 
Insurance Company 
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1 KOPTA & MACPHERSON 

2 By s/Joseph R. Kopta 
3 Joseph R. Kopta, WSBA #17682 

James E. MacPherson, WSBA #8952 
4 Attorneys for Defendants James and Leona Orr 

5 

6 
JAMES D. McBRIDE, II 

By s/James D. McBride, II 
7 James D. McBride, II, WSBA #1603 

8 Attorneys for Defendants James and Leona Orr 

9 

10 

11  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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